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RETURN TO FOR~fER OWNERS OF 1HNERAL INTERESTS
ACQUIRED IN CO.1.TNECTION WITH THE GARRISON
DAM PROJECT
MAY 7, 1956.-0rdered

Mr.

LONG,

to be printed

from the Committee on Interior
submitted the following

and Insular

Affairs,

REPORT
[To accompany S. 746)

The Committee on Interior and Insular Affairs, to whom was
referred the bill (S. 746) to provide for the return to the former owners
of certain lands, including Indian tribal lands, acquired in connection
with the Garrison Dam project of mineral interests in such lands,
having considered the same, report favorably thereon with amendments and recommend that the bill do pass.
The amendments are as follows:
On page 1, line 5; on page 2, line 3 ; on page 2, line 6, insert the
words "or devisees" immediately after the word "heirs".
On page 1, line 6, strike out the words "lands or interests therein
were" and insert in lieu thereof the words "any mineral interest in
lands or any estate in lands that included a mineral interest was".
On page 2, line 4, strike out the words "in such lands as were" and
insert in lieu thereof the words "that were so".
On page 2, line 7, insert the words "upon the date of approval of
this Act" immediately after the word "interests" and on page 2, lines
8-10, delete the phrase ", but not in excess of 5 per centum of the
purchase price paid for the land by the Government".
On page 2, add the following language at the end of Section 1 of
the bill:
,
Promded, That where mineral interests in the same lands
were acquired from more than one person or tribe, no conveyance shall be made unless it is established to the satisfaction of ~he Secretary that the proposed conveyance will
operate m a manner which will be fair and just to each
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person (and.the heirs or devisees of any such deceased person)
or tribe from whom any mineral interest in such lands was
acquired by the United States, and which will not prejudice
the proper conservation and development of the mineral
deposits affected by the conveyance. For the purposes of
this Act forme:f"mineral interests, whether or not in the same
lands, may be combined or divided in such manner as may be
requested by the applicant or applicants and approved by the
Secretary.
Add to the bill a new section reading as follows:
SEC. 3. In the event all of the mineral interests of the
United States in and to all of the mineral deposits that are
subject to any one lease, permit, license, or contract issued
under the Mineral Leasing Act for Acquired Lands, approved
August 7, 1947 (61 Stat. 913; 30 U. S. C., 1952 ed., secs.
351-359), as amended, are otherwise eligible for conveyance
under Section 1 of this Act to a single grantee, or to several
grantees as tenants in common, then such conveyance shall
contain an assignment of all right, title, and interest of the
United States in and to such lease, permit, license, or contract,
including the right to all rentals, royalties, and other payments accruing under such lease, permit, license, or contract
after the e:ffective date of such conveyance. Except as provided in the preceding sentence, mineral deposits that are
subject to any such lease, permit, license, or contract shall
not be eligible during its continuance for conveyance under
this Act. Nothing contained in this Act shall affect the
continued validity of any such lease, permit, license, or contract or any rights arising thereunder.
PURPOSE

OF THE

BILL

The purpose of this measure is to provide for the reconveyance of
mineral rights in certain lands acquired for the Garrison Dam project
to the former owners thereof.
An area in excess of 400,000 acres of land in North Dakota was acquired by the Department of the Army for the Garrison Dam and
Reservoir Project on the Missouri River as authorized by the Act of
Congress approved December 22, 1944 (58 Stat. 891). By late 1951,
fee title to 173,577 acres of this area, including 13,483 acres comprising
the dam site and other construction areas, had been acquired.
CHANGE

IN LAND

ACQUISITION

With the speculation in oil and gas leases which accompanied the
significant oil and gas activity in the Williston Basin in 1951, the
Department of the Army reviewed its remaining land requirements
for the project and concluded that a reservation of oil and gas rights
by owners of land within the project area, but not within specified
distances of the main dam, spillway, outlets, powerhouse, embankment
section, and so forth, would be compatible with the project requirements provided the rights reserved are subordinated to the right of
the United States to flood and submerge the land as required and
that the exercise of such rights is appropriately restricted.
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In order to restrict the landownership requirements of reservoir
projects to the minimum area essential to their development, operation, and maintenance, the Department of the Army, in October 1953,
revised its general land-acquisition policy so as to place greater emphasis on the acquisition of flowage easements instead of fee title,
wherever feasible. The statement of the revised policy, which was
developed in collaboration with the Department of the Interior, was
published in the Federal Register on December 23, 1954 {19 Federal
Register 8845). The revised policy is being applied in the acquisition
of land for all new reservoir projects.
In furtherance of the revised policy, the Department of the Army
has taken action in appropriate cases to amend pending condemnation
cases and proceedings, as authorized by the act of Congress approved
October 21, 1942 (56 Stat. 797), to provide for the taking of such
lesser interest in lands as will conform these acquisitions to the revised
policy. The Secretary of the Army, however, does not have authority
to adjust in a similar manner acreage or title interest in lands acquired
either through purchase, transactions, or condemnation proceedings in
which final judgment has been entered.
BASIC

OBJECTIVE

The lack of authority on the part of the Secretary of the Army to
adjust title interest in certain lands gives rise to this legislative propos.11to provide for adjustment in the title interest in that acreage
outside the dam site and construction area acquired in fee prior to
October 1951, so as to conform the title interest to be retained by
the United States in these lands with the title interest acquired in
conformity with the decision reached in 1951.
Some landowners in the Garrison Dam area took advantage of the
opportunity to reserve oil and gas rights for whatever speculative
value they had; others elected to convey the full fee-~imple title to
the United States. There is also included within the project boundaries an area consisting of approximately 152,360 acres which was
acquired in fee from the Three Affiliated Tribes of the Fort Berthold
Reservation in North Dakota in accordance with the joint resolution
of Congress approved October 29, 1949 {63 Stat. 1026).
AMENDMENTS

The fact that these lands are subject to the Mineral Leasing Act
_for Acquired Lands {30 U. S. C., 1952 ed., secs. 351-359) makes
desira~le the addition of language of a technical and clarifying nature
govermng reconveyances of interests in land subject to oil and gas
leases issued by the Department of the Interior under the above!Jlentioned act. ~11 amendatory language of this character, suggested
m the report received by the committee from the Department of the
Interior, has been adopted. A full explanation of the need for such
amendments is contained in the Department's report which is set
forth below with the report of the Bureau of the Budg~t.
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OFFICE OF THE SECRETARY'
Washington, D. 0., January 31, 1958.

Hon. JAMES E. MuRRAY,
Chairman, Committee on Interior and Insular Affairs,
United States Senate, Washington, D. 0.
MY DEAR SENATORMURRAY: This is in reply to your request for
the views of this Department on S. 746, a bill to provide for the
return to the former owners of certain lands, including Indian tribal
lands, acquired iI?- connection with the Garrison Dam project of
mineral interests in such lands which, we understand, supersedes
S. 536, a bill to provide for the return to the former owners of certain
lands acquired in connection with the Garrison Dam project of mineral
interests in such lands.
We would have no objection to the enactment of S. 746, if it were
amended in accordance with our suggestions below.
. Section 1 of S. 746, if enacted, would require the Secretary of the
Army to convey the mineral interests in lands acquired by the United
States for the Garrison Dam project, upon application, to any Indian
tribe or any person (or his heirs) from whom the lands were acquired,
upon the payment of a purchase price equal to the fair market value
of the mineral interests, but not more than 5 percent of the purchase
price paid for the land by the United States. Section 2 of the bill
would authorize the Secretary of the Army to include in each conveyance such reservations and restrictions as he may deem advisable
for purposes relating to the construction, operation, and maintenance
of the Garrison Dam and Reservoir or for other purposes that are in
the public interest.
Since all of the lands to which this bill is applicable were acquired
by the Department of the Army and are at this time subject to its
jurisdiction, that Department is in a much better position than we
to comment on the merits of the bill from a substantive standpoint.
However, these lands are subject to the Mineral Leasing Act for
acquired lands (30 U. S. C., 1952 ed., secs. 351-359), under which
this Department is authorized to issue, with the concurrence of the
Department of the Army, oil and gas _leaseson the lands. Twenty-six
such leases were issued during the period from January 1953 to December 1954, and applications for additional leases are pending. Moreover, the beneficiaries of the bill would include the Three Affiliated
Tribes .of- the-· Fort Berthold Reservation, and individual members
of that Indian tribal group.
·
In the event favorable consideration is given to the enactment of
S.· 746, we recommend that it be amended in five respects.
1. The bill as now word·ed extends the privilege of obtaining·&
reconveyance of the mineral interests in the lands affected by its
provisions to -the former owners, if living, and, if deceased, to their
f'heirs." . .It may be questioned, however, whether the term ''heirs"
is entirely adequate to cover situations where the former owner has
disposed of bis estate by a will. We suggest, therefore, that at -each
of the 3 places where this term appears in the bill (p. 1, line 5;
p. 2, line 3; and p. 2, line 6) the words "or devisees" be insertea
immediately after the word "heirs". If this were done, we consider
that the privilege of reacquiring the mineral interests of a deceased
owner would be exercisable by those persons who, under the laws of
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the State of North Dakota governing the descent and testame~tary
disposition of real property, would have succeeded to such mmeral
interests had they remained as part of the estate of such former owner
at the time of his death.
2. The bill as now worded does not identify with as much clarity
as would be desirable the situations to which it is intended to a.pply.
The persons from whom surface rights were acquired by the United
States for the Garrison Dam project frequently did not convey full
mineral rights to the United States. In some cases this was because
the mineral rights in the lands already belonged to the United States,
having been reserved to it in the original patents or other instruments
under which the lands were held by the surface owners. Thus, it is
estimated that about 3,500 acres of the acquired lands were subject
to a reservation of all mineral deposits, and that about one-fourth of
the acquired area was subject to a reservation of the coal deposits.
In other cases the surface owners were unable to convey full mineral
rights to the United States because they had made conveyances or
leases of such rights to third parties. As a consequence of this situation, it was necessary for the Government to obtain relinquishments of
mineral rights in hundreds of instances from persons other than the
surface owners. In still other cases, some mineral rights were excepted from acquisition by the United States. Thus, we understand
that oil and gas rights have been retained by the former surface owners
in a number of instances.
In these circumstances we believe it most important that the bill
should clearly express the principle that former surface owners, as well
as former owners of mineral leases or grants, in the area affected by the
bill are to be entitled to a reconveyance of only the particular mineral
interests which the United States acquired from these owners. To
this end we suggest the following amendments: (1) at page 1, line 6,
strike out the words "lands or interests therein were" and insert in
lieu thereof the words "any mineral interest in lands or any estate in
lands that included a mineral interest was"; and (2) at page 2, line 4,
strike out the words "in such lands as were" and insert in lieu thereof
the words "that were so".
3. It is believed that the United States should benefit, in any
reconv'3yance of mineral interests to former owners, from any increase
in the value ascribed to those mineral interests while title to them is
in the United States. For this reason, we believe that the provision
in S. 746 whirh limits the price to be charged for the reconveyance of
mineral interests to 5 percent of the purchase price paid for the land
by the United States should be removed, and that the price charged
the former owners should in every case be the fair market value of the
mineral interests. Since the date of the enactment of S. 746 will be
the time at which the policy of returning title to the mineral interests
to the former owners will be effectively established, it would be appropriate to provide that the price to be charged the former owners be
the fair market value of the mineral interests upon that date. To
achieve these ends, we suggest the insertion of the words "upon the
date of approval of this Act" immediately after the word "interests"
at page 2, line 7, and the deletion of the phrase", but not in excess of
5 per centum of the purchase price paid for the land by the Government" at page 2, lines 8-10.
4. In many of the situations where separate mineral interests in the
same lands were acquired from two or more persons, restoration of
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~he m_ineral interests acquired from one would be both impractical and
meqmtable unless accompliRhed as part of a restoration of the status
quo with respect to all. Particularly is this true where a mineral
lease was involved. In such a situation a satisfactory restoration
could hardly be effected without the consummation of an agreement
between the former lessor and former lessee reinstating the obligations
created by the former lease, or substituting new obligations.
Hence,
the bill should condition the reconveyance of the interests of lessors
or lessees or of other fractional, partial, conditional or future interests
upon a showing that the parties in interest have worked out whatever
arrangements may be necessary in order to avoid unfairness and to
permit proper utilization of the mineral deposits. For this purpose,
we suggest that the following provisions be added at the end of section
1 of the bill:
"Provided, That where mineral interests in the same lands were
acquired from more than one person or tribe, no conveyance shall be
made unless it is established to the satisfaction of the Secretary that
the proposed conveyance will operate in a manner which will be fair
and just to each person (and the heirs or devisees of any such deceased
person) or tribe from whom any mineral interest in such lands was
acquired by the United States, and which will not prejudice the proper
conservation and development of the mineral deposits affected by the
conveyance.
For the purposes of this Act former mineral interests,
whether or not in the same lands, may be combined or divided in such
manner as may be requested by the applicant or applicants and
approved by the Secretary."
5. As pointed out in the forepart of this report, some of the lands
affected by the bill are subject to outstanding oil and gas leases
issued under the Mineral Leasing Act for acquired lands. We believe
that the intent underlying the bill probably is to transfer the interests
of the United States in these leases to the former owners of the mineral
deposits covered by such leases, in the event the former owners apply
for the reconveyance of their former interests in these deposits. If
this is the true intent, we believe it needs to be spelled out in the terms
of the bill. Furthermore, serious objections would exist to the conveyance of mineral interests in lands that are subject to an outstanding
Federal mineral lease unless such interests cover all of the mineral
deposits that are subject to the particular lease involved. Partial
assignments of leases or of reverters or reversions in leased mineral
deposits could result in burdening the lessees as well as the United
States with additional and costly problems of accounting, operations
and administration.
Hence, we recommend that if leased mineral
deposits are to be included within the application of the bill, such
application be limited to situations where all of the interests of the
United States in all of the mineral deposits subject to the particular
lease involved are eligible for reconveyance under the bill, and where
the effect of the reconveyance will be to transfer the entire interest of
the United States in the lease to a single grantee or to several grantees
holding as tenants in common. Both of the matters discussed in this
paragraph could appropriately be handled by adding to the bill a new
section, reading substantially as follows:
"SEc. 3. In the event all of the mineral interests of the United
States in and to all of the mineral d_eposits that are subject to any
one lease, permit, license, or contract issued under the Mineral Leas-
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ing Act for Acquired Lands, approved August 7, 1947 (61 Stat. 913;
30 U. S. C., 1952 ed., secs. 351-359), as amended, are otherwise
eligible for conveyance under section 1 of this Act to a single grantee,
or to several grantees as tenants in common, then such conveyance
shall contain an assignment of all right, title, and interest of the
United States in and to such lease, permit, license, or contract, including the right to all rentals, royalties, and other payments accruing
under such lease, p~rmit, license, or contract after the effective date
of such conveyance. Except as provided in the preceding sentence,
mineral deposits that are subject to any such lease, permit, license,
or contract shall not be eligible during its continuance for conveyance
under this Act. Nothing contained in this Act shall affect the continued validity of any such lease, permit, license, or contract or any
rights arising thereunder."
The Bureau of the Budget has advised that there is no objection
to the submission of this report to your Committee.
Sincerely yours,
WESLEY A. D'EWART,
Assistant Secretary of the Interior.
EXECUTIVEOFFICE OF THE PRESIDENT,
BUREAU OF THE BUDGET,
Washington, D. 0., July 22, 1955.
Hon. JAMES E. MuRRAY,
Chairman, Committee on Interior a.nd Insular Affairs,
United States Senate, Senate OfficeBuilding, Washington, D. 0.
MY DEAR MR. CHAIRMAN:This will refer to our letter to you of
February 10, 1955, concerning S. 536 and S. 746, bills which would
authorize the return to former owners of mineral rights acquired in
connection with Garrison Dam.
In that letter it was stated that the Bureau of the Budget would have
no objection to enactment of these measures, if amended to provide
that the United States shall receive the full fair market value of mineral interests in these lands. Since that time we have reviewed our
position on this legislation in the light of discussions with representatives of the Indian interests involved, and we have concluded that we
would have no objection to enactment of these bills, if amended to
provide that the United States shall receive for the mineral interests in
these lands their full fair market value appraised as of the date of
enactment of the legislation. It is understood that such a provision
would be satisfactory to the Indian interests.
Sincerely yours,
PERCY RAPPAPORT,Assistant Director.
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